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Abstract

Arbitration in FIDIC contracts is recognized as one of the most efficient dispute resolution mechanisms
in international construction projects; a mechanism that, alongside institutions such as the Engineer, the
Dispute Adjudication Board, and the Dispute Avoidance/Adjudication Board, establishes a multi-tiered
and dynamic framework for the management of claims and disputes. This study, drawing upon theoretical
approaches derived from contract economics, contractual governance, and alternative dispute resolution
(ADR) theories, provides a comprehensive analysis of FIDIC mechanisms and their associated legal and
institutional challenges. The findings indicate that the inherently incomplete nature of construction
contracts and the existence of asymmetric information between the contracting parties strengthen the role
of dispute boards as a “contract-completing” institution, and their decisions frequently prevent disputes
from escalating to final arbitration proceedings. Nevertheless, challenges such as conflicts of interest
involving the consulting engineer, divergences in the recognition and enforcement of interim decisions
within national legal systems, and the absence of updated arbitration legislation in jurisdictions such as
Iran continue to constitute significant obstacles to the effective operation of these mechanisms. By
examining the interaction between dispute boards and arbitration, analyzing enforcement barriers, and
evaluating the standards introduced by the 2017 FIDIC reforms, the present article proposes a set of
legislative and institutional solutions aimed at enhancing transparency, neutrality, and the enforceability
of decisions. The results of the study may contribute to improving the quality of contractual governance,
reducing transaction costs, and enhancing the efficiency of dispute resolution in international
construction projects.
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1. Introduction

Contracts, as fundamental instruments for regulating legal and economic relations, play a central role both within domestic
legal systems and in international regulatory frameworks. A contract generally represents the mutual consent of the parties and
serves as a mechanism for creating reciprocal obligations. Alongside this institution, arbitration has emerged as one of the most
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important alternative dispute resolution mechanisms, enabling disputes to be settled outside judicial courts by mutually agreed
or appointed natural or legal persons (Born, 2021; Redfern & Hunter, 2023). The interaction between these two institutions—
contract and arbitration—has acquired increasing importance, particularly in the field of international contracts.

Within this context, FIDIC contracts occupy a distinctive position. FIDIC, the International Federation of Consulting
Engineers, is a professional and non-governmental organization that, since its establishment in 1913, has functioned as the
principal authority for drafting standard conditions of construction contracts recognized worldwide (Fédération
Internationale des, 1999; Fidic, 2017). Today, more than seventy-five national associations from different countries are
members of this federation, and its contractual standards are widely applied in international infrastructure and construction
projects (Bunni, 2013; Jaeger & Hok, 2010). Because these contracts are typically concluded between parties of different
nationalities and legal systems, the inclusion of arbitration clauses has become both common and practically indispensable as
the primary dispute resolution mechanism (Aceris Law, 2022; Gaitskell, 2005).

The international nature of FIDIC contracts has reinforced the significance of arbitration as a method capable of preserving
neutrality, accelerating dispute settlement procedures, and ensuring enforceability of decisions across jurisdictions (Born,
2021; Redfern & Hunter, 2023). Nevertheless, challenges such as disputes regarding the validity of the main contract,
interpretation of arbitration clauses, and obstacles related to enforcement of arbitral awards—particularly within the framework
of the New York Convention of 1958 and the UNCITRAL Model Law—continue to complicate effective implementation
(Uncitral, 2016; United, 1958; Wolff, 2019). These instruments establish specific conditions governing recognition and
enforcement of arbitral awards and, in certain circumstances, including conflicts with public policy, authorize national courts
to refuse enforcement (Garcia, 2020; van den Berg, 2017).

To address such complexities, FIDIC has introduced a multi-tiered dispute resolution mechanism consisting of the
Engineer’s initial determination, referral to dispute boards, attempts at amicable settlement, and ultimately arbitration or
recourse to national courts depending on party agreement (Dispute Resolution Board Foundation, 2020; Fédération
Internationale des, 2017). This staged structure constitutes one of the distinguishing characteristics of FIDIC contracts
compared with other international contractual models and aims to prevent escalation of disputes through early intervention and
technical adjudication (Glover, 2012; Grout, 2021).

Despite the global prominence of FIDIC contracts, the Iranian legal system faces considerable challenges concerning
arbitration, enforcement of international contracts, and dispute resolution mechanisms. First, arbitration legislation has not been
comprehensively updated to align with evolving international standards. Second, the legal infrastructure necessary for the
development of international arbitration remains incomplete. Third, FIDIC contracts have not yet achieved a firmly
institutionalized status within Iranian law, and existing legal rules do not adequately respond to the specific arbitration needs
arising from such contracts. These gaps highlight the necessity of conducting systematic research on FIDIC arbitration
mechanisms and the legal as well as jurisprudential challenges associated with their implementation in Iran.

The present study aims to analyze dispute resolution mechanisms in FIDIC contracts, identify existing legal and
jurisprudential challenges within the Iranian legal system, and propose legislative and institutional reform solutions. The
findings may contribute to improving the effectiveness of arbitration in FIDIC-based projects and provide practical value for
contractual institutions, governmental bodies, research centers, universities, scholars, and students engaged in international

construction law.

2. Theoretical Framework

This study employs three principal theoretical approaches to analyze dispute resolution mechanisms in construction
contracts: economic efficiency theory of contracts, contractual governance and claims management theory, and alternative
dispute resolution theories. These perspectives operate complementarily. Economic efficiency theory emphasizes reduction of
transaction costs and risk management; governance and claims management theory focuses on designing contractual
mechanisms capable of controlling opportunistic behavior; and ADR theories provide institutional frameworks for dispute
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prevention, mediation, and arbitration (Glasgow & Smith, 2021; Tang et al., 2022; Williamson, 1985). The integration of

these theories enables a comprehensive analysis of complex international contracts and the institutional role of dispute boards.

2.1.  Economic Efficiency Theory of Contracts

Institutional economics and contract economics, particularly as developed by Oliver Williamson, conceptualize contracts as
key instruments for reducing transaction costs, managing risk, and regulating uncertainty (Williamson, 1985). Williamson
argues that economic actors operate under conditions of bounded rationality and may engage in opportunistic behavior;
therefore, contractual governance structures must be designed to mitigate such costs and risks. The choice of an optimal
governance structure—whether market-based, hierarchical, or hybrid—depends on factors such as asset specificity, transaction
frequency, and uncertainty (Williamson, 2000).

From this perspective, economic institutions, whether public or private, should be organized in a manner that minimizes the
costs of exchange and coordination (Coase, 1937; North, 1990). Complementing this approach, incomplete contract theory
emphasizes that contracts are inherently incomplete because parties cannot foresee all future contingencies or because drafting
comprehensive provisions would impose excessive costs (Hart, 1995). Consequently, residual decision rights acquire
substantial importance, as they determine how unforeseen situations will ultimately be resolved.

This theoretical insight explains the institutional function of bodies such as dispute boards—including the Dispute
Avoidance/Adjudication Board (DAAB) under FIDIC contracts—which effectively operate as “contract-completing
institutions.” When contractual provisions remain silent regarding particular events, these bodies fill interpretative gaps through
technical and quasi-adjudicative determinations (Glover & Odams, 2020; Klein, 2000). Their role directly reflects
institutional economic concerns about uncertainty, transaction costs, and post-contractual governance.

Incomplete contract theory further clarifies how allocation of decision-making authority and governance rights can enhance
economic efficiency by balancing incentives among participants and limiting post-contractual opportunism. Accordingly,
economic efficiency theory and incomplete contract theory are conceptually interconnected: the former concentrates on
transaction costs, while the latter emphasizes cognitive limitations and unpredictability of future contingencies (Hart, 1995;
Williamson, 1985). Their combined application provides a robust analytical framework for examining complex international
engineering and construction contracts such as FIDIC agreements, particularly where dispute boards and arbitration

mechanisms are designed to manage uncertainty and prevent costly disputes (Glover & Odams, 2020; Grout, 2021).

2.2.  Contractual Governance and Claims Management Theory in Construction Contracts

In economic and contractual literature, “contractual governance” refers to the use of contracts not merely as simple legal
agreements but as governance mechanisms that structure relationships between parties. Under this approach, contracts establish
governance frameworks incorporating elements such as allocation of decision-making authority, incentive structures, and
mechanisms designed to control opportunistic behavior (Tang et al., 2022; Williamson, 1985). This form of contractual
governance is particularly significant in large and complex construction projects, where parties encounter uncertainty, changing
conditions, and asymmetric information throughout project implementation (S. O. Cheung & H. C. H. Suen, 2002).

One of the most important governance mechanisms in construction contracts is the standing dispute board, particularly the
Dispute Avoidance/Adjudication Board (DAAB). From a contractual governance perspective, such boards perform preventive
and managerial functions rather than merely issuing final decisions. Their role extends beyond that of a passive adjudicatory
body; through regular site visits and continuous interaction with the contracting parties, dispute boards reduce informational
asymmetry, monitor performance, and create a transparent environment for effective claims management (Dispute Resolution
Board Foundation, 2020; Glover & Odams, 2020).

From a claims management standpoint, studies indicate that when dispute boards are properly designed and actively engaged
throughout the project lifecycle, they can identify and manage potential claims at early stages and prevent their escalation into

major disputes (Grout, 2021). Contractual governance theory further suggests that the continuous availability of an institutional
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mechanism such as a DAAB encourages parties to refer issues earlier, thereby reducing uncertainty and limiting the economic
and relational costs associated with large-scale disputes (Williamson, 2000). Early intervention not only lowers potential
transaction costs but also preserves cooperative relationships between contracting parties.

Overall, contractual governance theory combined with claims management offers a powerful analytical framework for
examining the role of dispute boards in complex construction contracts. It demonstrates that dispute resolution mechanisms are
not designed solely for adjudication but function as proactive governance tools aimed at dispute prevention and active
management, particularly in projects characterized by high risk, uncertainty, and informational imbalance (S. Cheung & H.

Suen, 2002; Tang et al., 2022).

2.3.  Alternative Dispute Resolution Theories

The literature on alternative dispute resolution (ADR) emphasizes the fundamental advantages of non-judicial dispute
settlement mechanisms, particularly speed, technical specialization, confidentiality, and procedural flexibility (Glasgow &
Smith, 2021; Redfern & Hunter, 2023). Dispute boards such as the DAAB may become involved from the commencement
of a project, continuously monitor project conditions, and intervene authoritatively to prevent disputes or resolve them at early
stages (Dispute Resolution Board Foundation, 2019b).

According to FIDIC guidance concerning dispute boards, these bodies operate at the intersection between ADR mechanisms
and contractual adjudication: they possess both preventive functions and authority to issue binding interim decisions (Aceris
Law, 2022; Fidic, 2017). Empirical reports demonstrate that regular participation of dispute boards on project sites facilitates
early detection of emerging problems, reduces information asymmetry, and enables intervention before disagreements evolve
into prolonged legal disputes (Dispute Resolution Board Foundation, 2019a). Construction law scholarship further
indicates that the combination of advisory and decision-making roles transforms dispute boards into neutral yet active partners
in project governance rather than passive adjudicators (Glover & Odams, 2020).

Nevertheless, critics of ADR mechanisms warn that poorly designed multi-tier dispute resolution systems—combining
prevention procedures, interim adjudication, and arbitration—may inadvertently prolong disputes rather than resolve them
efficiently (Committee et al., 2014). Studies also suggest that when dispute boards are insufficiently involved at the preventive
stage or when interaction between parties remains limited, their capacity to prevent escalation diminishes and disputes are more
likely to proceed to arbitration (Icca, 2017).

Accordingly, ADR theories conceptualize dispute boards not merely as alternatives to arbitration or litigation but as
preventive contractual governance instruments that reduce risk, enhance transparency, and minimize the likelihood of large-
scale disputes. However, effective implementation depends on proper design of multi-tier procedures, enforceability of interim

decisions, and continuous engagement between parties and dispute boards.

3. FIDIC Literature and Dispute Resolution

Over more than a century, FIDIC contracts have evolved into global standards for international infrastructure and
construction projects. Two major milestones in this evolution are the 1999 edition and the structural reforms introduced in
2017, each reflecting a distinct approach to claims management and dispute resolution (Fidic, 1999, 2017).

Under the 1999 edition, the FIDIC system relied primarily on the Dispute Adjudication Board while maintaining a significant
decision-making role for the Engineer. The 2017 revision, however, emphasized dispute avoidance and transformed the dispute
resolution structure by upgrading the Dispute Adjudication Board into the Dispute Avoidance/Adjudication Board (DAAB)
with broader authority and preventive responsibilities (Bunni, 2013; Grout, 2021).

Consequently, the FIDIC framework incorporates three principal dispute resolution institutions. First, the Engineer issues
an initial determination that remains binding unless revised. Second, dispute boards—both adjudicative and avoidance-

oriented—issue binding interim decisions designed to maintain project continuity (Glover & Odams, 2020). Third, final
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arbitration functions as the ultimate forum for dispute settlement, typically conducted under internationally recognized
arbitration frameworks (Born, 2021; Redfern & Hunter, 2023).

The concept of the “amiable compositeur” or equity-based arbitrator also appears in certain international construction
contracts, allowing arbitrators to decide disputes according to principles of fairness rather than strict legal rules, although FIDIC
permits such authority only through explicit party agreement (Born, 2021).

Empirical literature indicates that dispute boards significantly reduce arbitration costs, prevent project suspension, and
shorten dispute resolution timelines (Dispute Resolution Board Foundation, 2020). Field studies reveal that a substantial
proportion of disputes referred to dispute boards are resolved without proceeding to arbitration (Dispute Resolution Board
Foundation, 2019b). However, the practical effectiveness of dispute boards depends heavily on professional expertise,
institutional independence, and enforceability of interim decisions within national courts (Gaitskell, 2005). Enforcement
challenges have received considerable scholarly attention, particularly because some jurisdictions do not recognize dispute
board decisions as arbitral awards, thereby complicating enforcement procedures (Abdul-Majeed, 2017). Comparative
analyses show that countries possessing modern arbitration legislation demonstrate greater willingness to recognize and enforce
such decisions (Sprecher & Moser, 2018).

The review of the theoretical framework reveals several remaining research gaps despite extensive literature on FIDIC and
dispute boards. First, the practical interaction between DAAB decisions and arbitration proceedings remains insufficiently
examined; many studies describe institutional roles but lack empirical analysis regarding how interim determinations influence
final arbitral outcomes. Second, enforcement of interim decisions across national legal systems remains under-researched,
particularly concerning differences in public policy standards affecting recognition and enforcement under international
arbitration frameworks (Garcia, 2020; van den Berg, 2017). Third, although research indicates that expertise and
independence of dispute board members significantly influence acceptance of decisions and reduction of subsequent
challenges, empirical studies identifying the most effective professional criteria remain limited. Fourth, while the 2017 FIDIC
reforms have been widely discussed doctrinally, long-term empirical evaluations concerning their impact on procedural
efficiency, arbitration frequency, and enforceability are still emerging.

Accordingly, the present research seeks to address these gaps by focusing on the interaction between dispute boards and
arbitration, enforcement barriers within diverse legal systems, and determinants of dispute board quality, while proposing
judicial and regulatory reforms aimed at improving the efficiency of dispute resolution mechanisms under FIDIC contracts.

4. The Role of the Consulting Engineer in the Analysis of FIDIC Dispute Resolution Mechanisms

Within FIDIC contracts, the consulting engineer—acting as the employer’s representative—plays a central role in both
project administration and dispute management. This role has been carefully defined and strengthened in successive FIDIC
editions, including the 1999 Red Book and the 2017 revision (Fidic, 1999, 2017).

The Engineer serves as the first decision-making authority in contractual disputes. The Engineer’s determination operates
as a binding initial decision until reconsidered or referred to the Dispute Avoidance/Adjudication Board (Glover & Odams,
2020). The contractual powers of the Engineer include interpretation and application of contract provisions, evaluation of
claims based on project documentation, and issuance of interim determinations intended to prevent disruption or suspension of
project performance (Bunni, 2013).

Where parties disagree with the Engineer’s determination, disputes may be referred to the DAAB or ultimately to arbitration.
This hybrid dispute resolution structure reduces procedural delays and helps maintain project continuity. In practice, the
Engineer functions not only as an initial decision-maker but also as a pragmatic and quasi-neutral institutional actor capable of
preventing costly and prolonged disputes while safeguarding the uninterrupted progress of construction projects (Dispute

Resolution Board Foundation, 2020).
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5.  Challenges of Conflicts of Interest

One of the most complex and sensitive challenges within the dispute resolution architecture of FIDIC (the International
Federation of Consulting Engineers) contracts is the problem of conflicts of interest in the Engineer’s role and, at times, within
the Dispute Adjudication Boards and the Dispute Avoidance/Adjudication Boards. The Engineer, as the employer’s
representative, is expected to issue impartial determinations in accordance with the contract; simultaneously, however, the
Engineer is also tasked with safeguarding the employer’s interests. This inherent tension between impartiality and
representation can generate significant consequences for project administration and for the overall effectiveness of the dispute
resolution mechanism (Bunni, 2013; Jaeger & Hok, 2010).

Contractor doubts regarding impartiality have been repeatedly observed in large and international projects, particularly
where substantial financial claims are at stake or where multiple stakeholders with diverging interests are involved. Such doubts
can undermine confidence in the initial dispute resolution tier and increase the likelihood that disputes will be escalated to
subsequent stages. Field-oriented analyses in international construction dispute practice indicate that, where the contractor
perceives the Engineer as acting in favor of the employer, referrals to dispute boards and, ultimately, to final arbitration tend
to accelerate (Redfern & Hunter, 2023). This dynamic effectively shifts the dispute resolution pathway from “early
correction” to “early escalation,” with adverse implications for project governance.

A related consequence is the increased propensity to refer disputes to the DAAB or to final arbitration. When the Engineer’s
determination is viewed as employer-biased, the counterparty is more inclined to seek rapid recourse to the dispute board or to
arbitration (Born, 2021). This escalation can increase procedural duration and project-level transaction costs and may reduce
the efficiency of the overall dispute resolution mechanism. In complex engineering and construction contracts, such behavior
can produce a prolonged dispute cycle that, beyond financial cost, negatively affects long-term relational capital between
contractor and employer (Williamson, 1985, 2000).

Complexity may also arise at the level of the Dispute Adjudication Board and the DAAB. In practice, perceptions of
influence—whether through the Engineer’s involvement in the project ecosystem or through the parties’ appointment
dynamics—can weaken the appearance or reality of independent decision-making, thereby affecting the legitimacy of issued
decisions and generating downstream legal and practical challenges, including increased objections to board determinations
and intensified scrutiny in later arbitration proceedings (Gaitskell, 2005; Glover & Odams, 2020). The literature suggests
that dispute boards lacking sufficient independence are less capable of effective dispute prevention and early claims
management (Dispute Resolution Board Foundation, 2020). Accordingly, three measures are often identified as vital for
mitigating these risks: reliance on genuinely independent decision-makers at the first tier, adoption of transparent and well-
documented procedures for determinations, and institutionalization of expert oversight together with continuous feedback loops
between parties and the board (Dispute Resolution Board Foundation, 2020; Grout, 2021). These measures can strengthen
party confidence and acceptance of determinations, reduce downstream disputes, and ultimately improve the efficiency of

dispute resolution in international projects.

6. Binding Force of Decisions

Within FIDIC dispute resolution mechanisms, the Engineer’s determination and the decisions of dispute boards play a
critical role in managing disputes and preventing project disruption. In practice, however, the binding force of these decisions
is subject to limitations and operational challenges (Fédération Internationale des, 2017; Fidic, 2017). Engineer’s
determinations are intended to operate as binding interim decisions until revised or referred to the DAAB. This interim binding
effect is designed for two principal purposes: ensuring continuity of project performance by avoiding stoppages, and preserving
the parties’ ability to seek subsequent review through dispute boards or final arbitration (Born, 2021).

The impact of national legal systems on binding force is particularly significant. In some jurisdictions, dispute board
decisions are not treated as arbitral awards and therefore require judicial support or specific court recognition to become

enforceable. Comparative work indicates that jurisdictions with modern arbitration legislation tend to facilitate recognition and
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enforcement of such determinations, whereas less developed frameworks may create practical barriers that reduce the
operational value of interim binding decisions (Sprecher & Moser, 2018; Uncitral, 2016).

The binding nature of Engineer and board decisions carries multiple advantages. It reduces disruption and costs by enabling
project performance to continue under an operative interim determination, and it can enhance party confidence in the dispute

resolution process by signaling procedural professionalism and functional credibility (Dispute Resolution Board

Foundation, 2020). It also supports dispute prevention: interim decisions can prevent disputes from escalating unnecessarily
to arbitration, which is particularly important in complex international projects where arbitration can be time-consuming and
costly (Gaitskell, 2005; Glover & Odams, 2020).

Nonetheless, enforcement challenges remain material. Even where decisions are formally binding, a party may refuse to
comply and instead push the dispute to arbitration. In addition, in some jurisdictions courts may decline to enforce dispute
board decisions or subject enforcement to restrictive conditions, thereby reducing the efficiency of the system as a whole
(Abdul-Majeed, 2017; Redfern & Hunter, 2023). These practical constraints highlight that “binding force” under FIDIC is
frequently dependent not only on contractual drafting but also on the surrounding enforcement ecosystem, especially

recognition and enforcement standards under transnational arbitration instruments (Global Arbitration, 2025; United, 1958;
Wolff, 2019).

7.  Structure of the Dispute Board

Under the FIDIC contractual regime, the dispute board—whether configured as a Dispute Adjudication Board or a DAAB—
generally appears in two principal structural forms: a standing board appointed at the outset of the contract and remaining in
place until project completion, and an ad hoc board convened only when a particular dispute arises. Board membership
commonly consists of one or three individuals unless the parties agree otherwise, and members are expected to be independent
and impartial in relation to both employer and contractor, with adequate technical and legal expertise in international
construction contracting (Bunni, 2013; Jaeger & Hok, 2010). The project’s main contract typically includes a tripartite
agreement involving the employer, the contractor, and the board members, defining the members’ obligations, independence
parameters, remuneration, and term of appointment (Fidic, 2017; Grout, 2021).

Accordingly, the dispute board structure typically includes determination of the number of members, specification of
competence and experience criteria, execution of a separate engagement agreement, definition of the appointment duration,
clarification of fees and potential penalties, and safeguards for decisional independence. The structure is designed to allow
continuous interaction between the board and the contracting parties throughout project execution, thereby enabling the board
to function both as a preventive governance institution and as a dispute resolution body. In practice, however, concerns often
arise regarding appointment dynamics—particularly where appointment influence is perceived to be concentrated on the
employer side—which may compromise perceived independence and constitute a critical vulnerability in the board structure
(Dispute Resolution Board Foundation, 2020; Gaitskell, 2005).

8. Dispute Board Procedure

The procedure before a dispute board (whether a Dispute Adjudication Board or a DAAB) under FIDIC contracts is designed
as a structured, time-sensitive process. It begins with referral of the dispute to the board, which may be initiated by either party
provided that any preliminary contractual steps have been satisfied. In several FIDIC formulations, the board is commonly
required to issue its decision within a specified time window (often referenced as eighty-four days), unless the parties have
agreed to a different timeframe (Fidic, 1999, 2017). After referral, the chair typically confirms the referral date, coordinates
procedural scheduling, manages exchange of submissions and supporting documents, and determines whether meetings, site
visits, and hearings are required. The board may proceed on a documents-only basis or conduct in-person sessions, request
further documentary evidence, carry out site inspections, and, where necessary, receive expert input or witness testimony,
before issuing a reasoned written decision. Under FIDIC, such decisions are intended to be immediately operative unless and

until revised through subsequent steps in the dispute resolution process (Aceris Law, 2022; Grout, 2021).
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A core procedural objective is speed and technical specialization with minimal disruption, reflecting the underlying purpose
of avoiding project suspension and reducing the economic costs of prolonged disputes. The 2017 FIDIC edition further
strengthens the preventive dimension by enabling the DAAB not only to decide disputes but also to provide ongoing advisory
and monitoring functions across the life of the project, with the aim of controlling emerging disagreements before they
crystallize into formal claims or arbitration (Fidic, 2017; Grout, 2021). In this sense, the dispute board procedure is best
understood as an integrated sequence of referral, procedural organization, documentary exchange, targeted meetings or hearings
as needed, expedited decision-making, and communication of outcomes, designed to ensure that parties are not forced into

work stoppage or into long-running arbitration merely to address operational disagreements (Aceris Law, 2022).

9. Binding Force of Dispute Board Decisions

One of the defining characteristics of dispute boards—whether structured as a Dispute Adjudication Board or a Dispute
Avoidance/Adjudication Board—under FIDIC contracts is the temporary binding nature of their decisions. Under Clauses 20
or 21 of the contractual framework, a board’s decision becomes “final and binding” if no notice of dissatisfaction is submitted
within the prescribed contractual period (Fédération Internationale des, 2017; Fidic, 2017).

For instance, in the 2017 FIDIC edition, the Engineer’s determination is likewise treated as binding pending revision, and
the DAAB is empowered to issue enforceable decisions unless a party formally challenges the determination within twenty-
eight days. Despite this contractual binding force, comparative studies demonstrate that enforcement of dispute board decisions
at the international level remains challenging. A principal difficulty concerns whether national legal systems recognize dispute
board determinations as arbitral awards. Many courts treat such decisions as provisional adjudications rather than final arbitral
awards, thereby requiring judicial confirmation or separate enforcement proceedings (Aceris Law, 2022; Sprecher & Moser,
2018).

Where a party refuses compliance, the opposing party may refer the non-performance itself to final arbitration or seek
contractual remedies, including damages or penalties. The principal advantage of binding interim decisions lies in maintaining
project continuity, reducing costs, and limiting premature recourse to arbitration. However, the practical effectiveness of this
binding force depends heavily on national legal frameworks, judicial enforcement capacity, and cooperative conduct between
contracting parties (Born, 2021; Wolff, 2019). Ultimately, the binding character of dispute board decisions should not be
viewed merely as a technical contractual device but rather as a foundational element ensuring predictability, procedural

efficiency, and stability of contractual relationships in international construction projects.

10. Mediation and Negotiation

Mediation and negotiation constitute two significant alternative dispute resolution methods emphasizing direct interaction,
cooperation, and voluntary agreement between parties. In mediation, a neutral third party facilitates dialogue and assists the
parties in reaching mutually acceptable solutions without issuing a binding determination. This process is particularly
advantageous in complex, multi-party, or international disputes where long-term commercial relationships are at stake, as its
primary objective is dispute resolution without damaging contractual cooperation (Glasgow & Smith, 2021).

Negotiation, by contrast, involves direct engagement between the parties without third-party intervention. Control over both
process and outcome remains entirely in the hands of the parties, enabling flexible and creative solutions such as staged payment
arrangements, modification of contractual scope, or adjustment of project delivery conditions. The informal, confidential, and
adaptable nature of mediation and negotiation allows them to operate as the first tier within contractual dispute resolution
structures, preceding referral to more formal mechanisms such as dispute boards or arbitration.

This preventive approach offers several advantages. First, it preserves commercial relationships by encouraging dialogue
and voluntary agreement, thereby preventing escalation of conflict. Second, it reduces time and cost because negotiated or
mediated settlements are typically faster and less expensive than arbitration or litigation, minimizing disruption to project
execution. Third, flexibility allows solutions tailored to project realities, including timetable adjustments, redistribution of risks,
or revision of contractual obligations. Fourth, early intervention prevents minor disagreements from developing into complex

and costly disputes. Consequently, mediation and negotiation function as complementary preventive tools alongside formal
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dispute resolution mechanisms and play a vital role in effective governance of international construction projects (Glasgow &
Smith, 2021).

11. Effectiveness of Mediation in International Projects

Mediation has gained increasing importance in international construction projects as an effective alternative dispute
resolution method capable of reducing costs, delays, and adversarial tensions between contracting parties. Particularly in large-
scale and multinational projects, mediation contributes to preventing project interruptions and avoiding prolonged disputes.
Empirical analyses demonstrate that mediation procedures are generally faster and less costly than arbitration or court litigation
while effectively addressing both financial and technical disagreements arising during project execution (Llp, 2023).

A major advantage of mediation lies in preserving professional relationships. Unlike arbitration, which may foster
adversarial dynamics, mediation emphasizes collaborative problem-solving and win—win outcomes. This cooperative
environment enhances parties’ sense of ownership over the negotiated settlement and strengthens commitment to
implementation of agreed solutions (Glasgow & Smith, 2021).

Flexibility and professional expertise of the mediator also constitute key factors contributing to effectiveness. Mediators
possessing technical knowledge of construction projects and familiarity with contractual, financial, and engineering disputes
can adapt mediation styles to the specific needs of the dispute. Evaluative mediation conducted by experienced specialists has
proven particularly effective in shortening resolution timelines, reducing expenses, and increasing party satisfaction. Moreover,
structured and strategic negotiation techniques can mitigate power imbalances between parties and facilitate equitable
outcomes, accelerating decision-making processes (Cao, 2023).

In large infrastructure and sustainability-oriented projects, mediation plays a critical role in reducing project failure risks,
protecting investments, and supporting successful project completion. Elements such as preparation, strategic alignment, good
faith participation, continuity of engagement, commitment, and mutual confidence significantly influence the likelihood of
successful agreement. Nevertheless, certain challenges remain, including cultural and legal differences, limited awareness of
ADR mechanisms among contractors, and concerns regarding enforceability of mediated settlements. In some jurisdictions—
particularly within public sector or governmental projects—lack of standardization and insufficient training have hindered
broader adoption of mediation practices (Cao, 2023; Llp, 2023).

In conclusion, mediation represents a strategic and efficient dispute resolution instrument in international construction
projects capable of reducing costs and delays, preserving long-term commercial relationships, and generating sustainable
solutions. Full realization of its advantages, however, requires greater procedural transparency, improved stakeholder

education, and strengthened supervisory and enforcement frameworks.

12. Problems of Mediation in Government Contracts

In government or public-sector contracts, the use of mediation faces significant challenges that limit the effectiveness of this
dispute resolution mechanism. One of the most prominent issues concerns power imbalance between governmental entities and
private-sector participants. Public authorities, by virtue of financial capacity, regulatory authority, and political influence, often
occupy a structurally superior position. This asymmetry may enable governmental bodies to reshape settlement proposals in
their favor or to employ mediation strategically rather than cooperatively. Such inequality can undermine mediator neutrality
and reduce incentives for meaningful participation by private parties (Glasgow & Smith, 2021; Llp, 2023).

A second major challenge relates to enforceability of mediated settlements. In many public contracts, mediation outcomes
lack automatic binding force unless supported by a separate written agreement or reinforced through applicable legal
frameworks. Consequently, a governmental party may withdraw from implementation even after reaching consensus during
mediation, particularly in projects involving strong public interests or political sensitivities. The absence of enforceability
reduces confidence in mediation and risks transforming the process into merely provisional negotiation rather than definitive
dispute settlement (Glasgow & Smith, 2021).

Transparency and public accountability represent an additional obstacle. Decisions involving public funds must often meet
transparency standards to preserve public trust. However, mediation procedures are typically confidential. This confidentiality
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may create concerns among public stakeholders—such as taxpayers—who may perceive mediated agreements as lacking
sufficient scrutiny or potentially compromising public interests.

Administrative structures within governmental organizations further complicate mediation processes. Public institutions
frequently must comply with internal approval procedures, contractual oversight committees, or statutory authorization
pathways before recognizing mediated settlements. These bureaucratic requirements can delay implementation and weaken
private-sector motivation to engage seriously in mediation processes (Llp, 2023).

Finally, limited institutional awareness and cultural resistance toward mediation among certain public officials remain
important barriers. Many government decision-makers prefer arbitration or litigation because these mechanisms appear more
formal, legally definitive, and publicly defensible. Budgetary constraints and difficulties in securing qualified professional
mediators—particularly in large public infrastructure projects—may also restrict the practical use of mediation.

13. The Role of International Arbitration as the Final Forum in International Contract Disputes

In international projects, particularly within construction and infrastructure sectors, international arbitration performs a
decisive and indispensable role as the final stage of dispute resolution. Its primary advantage lies in the binding nature of
arbitral awards, which provides legal certainty for contracting parties. Unlike intermediate mechanisms such as dispute
boards—whose decisions may be binding but not always final—arbitration produces definitive awards subject only to limited
review and governed by international enforcement regimes, especially the New York Convention (Born, 2021; Redfern &
Hunter, 2023).

A further advantage of international arbitration is the ability of parties to appoint arbitrators possessing both legal and
technical expertise. Construction disputes frequently involve complex engineering, design, and contractual issues that require
specialized knowledge beyond ordinary judicial competence. The availability of technically qualified arbitrators enables deeper
evaluation of technical claims and contributes to more accurate and credible outcomes (Born, 2021).

International arbitration also uniquely combines finality with cross-border enforceability. Arbitral awards may be recognized
and enforced internationally pursuant to multilateral treaties, particularly the New York Convention, allowing enforcement
across multiple jurisdictions. This feature is essential in international projects involving parties from different countries, as it
ensures that successful claimants can enforce awards beyond the seat of arbitration (Icca, 2017; United, 1958).

From a risk-management perspective, arbitration functions as a strategic governance tool. The existence of a clear arbitration
mechanism encourages contractual discipline and may deter escalation of disputes, while simultaneously providing a
predictable pathway for resolving unavoidable conflicts. Nevertheless, arbitration is not without disadvantages. High
procedural costs—especially where expert arbitrators or leading arbitral institutions are engaged—and potentially lengthy

proceedings in technically complex cases remain persistent concerns (Born, 2021; Redfern & Hunter, 2023).

14. Enforcement of International Arbitral Awards (New York Convention 1958)

The Convention on the Recognition and Enforcement of Foreign Arbitral Awards of 10 June 1958, widely known as the
New York Convention, constitutes one of the most effective instruments of international private law. The Convention obliges
contracting states to recognize and enforce arbitral awards rendered in other jurisdictions subject to specified conditions (Icca,
2017; United, 1958).

Article III of the Convention requires each contracting state to recognize arbitral awards as binding and enforce them in
accordance with domestic procedural rules while ensuring that recognition and enforcement conditions are not substantially
more burdensome than those applied to domestic awards (Uncitral, 2016; United, 1958). Article V establishes limited grounds
for refusal of enforcement, including invalid arbitration agreements, improper composition of the arbitral tribunal, violations
of due process, or conflicts with the public policy of the enforcing state (Garcia, 2020).

International analyses demonstrate the remarkable success of the Convention, now adopted by more than 140 states.
Empirical data indicate that a substantial proportion of recognition and enforcement applications are granted under its

framework (van den Berg, 2017). One of the Convention’s major strengths lies in harmonizing judicial approaches across
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national courts, supported by global databases and comparative reporting initiatives that facilitate consistent interpretation
(Global Arbitration, 2025).

Despite this success, scholars have noted limitations in practical application. Certain courts interpret Article V
conservatively, especially in relation to public policy exceptions, thereby affecting enforcement efficiency (Cassimatis, 2019).
Overall, while the New York Convention remains a cornerstone of international dispute resolution, its effectiveness ultimately
depends on coherent judicial practice, alignment of domestic legislation with Convention standards, preservation of arbitral

independence, and continued development of consistent jurisprudence across jurisdictions (Icca, 2017; United, 1958).

15. Analysis of Leading FIDIC Awards before the ICC

Analysis of leading international arbitration awards provides both theoretical and practical insight into the functioning of
FIDIC dispute resolution mechanisms. A classic and influential example is the Parsons & Whittemore case before United States
courts, in which the enforcement of a foreign arbitral award was confirmed, demonstrating the practical application of the New
York Convention within national judicial systems. The decision emphasized that the public policy exception under Article V
must be interpreted narrowly, allowing refusal of enforcement only where fundamental principles of justice or morality are
violated (van den Berg, 2017).

From a theoretical perspective, scholarly analyses concerning recognition and enforcement of foreign arbitral awards also
highlight the decisive role of domestic legal alignment with Convention obligations. Studies examining enforcement practices
in jurisdictions such as Russia demonstrate that expansive interpretations of public policy may become significant barriers to
enforcement, even within Convention-member states (Fedorov, 2020; Karabelnikov, 2006).

Doctrinal commentary further underscores the balance embedded within the Convention between arbitral autonomy—
reflecting party autonomy in choosing arbitration—and judicial supervision exercised through limited enforcement review.
Effective operation of the Convention therefore requires interpretative consistency among national courts to prevent
fragmentation and legal uncertainty (Wolff, 2019).

Taken together, analysis of leading arbitral decisions confirms that although the New York Convention provides a powerful
framework for enforcing international arbitral awards, its real-world effectiveness depends on judicial attitudes, reasonable
interpretation of Article V exceptions, and continued development of reliable comparative jurisprudence. Without these
supporting factors, legal and practical enforcement challenges may limit the Convention’s intended uniformity and efficiency

in international dispute resolution.

16. Challenges of National Legal Systems
16.1. Expansive or Strict Interpretation of “Public Policy”

Public policy is a legal concept that operates as one of the limited exceptions to the enforcement of international arbitral
awards. National courts may suspend or refuse enforcement of a foreign arbitral award where there is a manifest conflict with
the enforcing state’s domestic public policy. Although the New York Convention is generally understood to require a restrictive
interpretation of this exception, in practice national conceptions of “public policy” vary considerably, and this divergence is a
major source of uncertainty and enforcement risk (United, 1958; Wolff, 2019).

Differences in public policy interpretation have both practical and theoretical dimensions. Procedurally, some courts treat
breaches of due process or core procedural guarantees as public policy violations and therefore justify refusal of enforcement
on that basis, whereas other legal systems reserve such refusal for only the most severe situations, such as manifest fraud or
corruption in the arbitral process (van den Berg, 2017; Wolff, 2019). Substantively, certain judicial approaches expand public
policy beyond foundational legal principles and include matters such as national economic policy, protection of state assets, or
development objectives. This broader approach has been reported in a number of systems—particularly in Russian enforcement

practice—where commentators describe it as an “expansive” deployment of the public policy exception (Fedorov, 2020;
Karabelnikov, 2006).
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The practical consequences of expansive public policy are serious. First, it increases the probability of refusal even in respect
of awards that are fully legitimate under international arbitration standards, thereby reducing legal predictability. Second, it
weakens confidence in the international arbitration system because parties can no longer assume that a valid award will be
enforceable in the counterparty’s domestic courts. At a macro level, this uncertainty increases the political and economic costs
of cross-border investment and has contributed to calls for closer alignment of interpretations and stronger convergence in
judicial practice (Born, 2021; Wolff, 2019). To mitigate these risks, commentators commonly recommend promoting a
restrictive and enforcement-oriented reading of Article V through international guidance and interpretive tools, enhancing
judicial training on core arbitration principles, and aligning domestic legislation with internationally accepted standards such
as UNCITRAL-based frameworks so that public policy is not used as a generalized vehicle for economic or political concerns
(Born, 2021; Uncitral, 2016; Wolff, 2019).

16.2. Misalignment of Domestic Law with International Standards

In many jurisdictions, gaps between domestic arbitration rules and international standards produce “legal insecurity” and
diminish the enforceability of foreign arbitral awards. This misalignment can be observed across three main axes. First,
substantive judicial intervention occurs where courts consider themselves entitled to revisit the merits of the dispute and assess
the correctness or fairness of arbitral outcomes, exceeding the limited supervisory function associated with the principle of
minimal judicial intervention. Such merit-based intervention erodes the efficiency and speed that arbitration is designed to
provide (Born, 2021; Redfern & Hunter, 2023).

Second, the grounds for annulment or refusal of enforcement may be overly broad. Some domestic statutes or judicial
practices interpret refusal grounds expansively, including formal or technical defects that are not typically treated as decisive
in international arbitration. Divergent approaches to the formal validity of arbitration agreements or heightened evidentiary
requirements can therefore lead to rejection of enforcement applications (Uncitral, 2016; Wolff, 2019). Third, incompatible
procedural and formal rules may impose stricter local requirements—such as complex rules on service of process, deadlines,
or appointment procedures—that delay enforcement or render it practically unattainable, thereby increasing costs and pushing
parties back toward domestic litigation.

16.3. Judicial Interventionism

International practice generally endorses minimal judicial intervention: courts should intervene only in narrowly defined
circumstances, such as fundamental jurisdictional issues, public policy, or manifest fraud. In practice, however, some courts
interpret their powers broadly, re-examine evidentiary issues, challenge tribunal composition on grounds exceeding accepted
international thresholds, or conduct de facto merits review. Such conduct undermines speed, finality, and enforceability—three
of arbitration’s central functional advantages (Born, 2021; Wolff, 2019). Comparative materials and analytic reporting
emphasize that interventionist enforcement climates generate investment risk by weakening confidence in predictable dispute
resolution.

16.4. Lack of Judicial Expertise

Adjudicating recognition and enforcement of foreign arbitral awards requires familiarity with concepts such as competence-
competence, separability, and transnational enforcement standards. Where judges lack sufficient training or experience,
inconsistent and unpredictable decisions become more likely, increasing legal risk and discouraging international investors
(Uncitral, 2016; Wolff, 2019). Judicial interventionism combined with limited expertise tends to produce three practical
outcomes: prolonged enforcement timelines, higher likelihood of judicial disruption of arbitral determinations, and incentives
for forum shopping. Mitigating measures typically include specialized judicial training, establishment of dedicated arbitration
chambers or specialist courts, broader adoption of UNCITRAL-aligned standards, and publication of coherent case law to
improve consistency (Born, 2021; Wolff, 2019).
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16.5. Judicial Protectionism

A further challenge in enforcing foreign arbitral awards is the emergence of “judicial protectionism” in some legal systems—
particularly when disputes implicate strategic sectors such as energy, oil and gas, infrastructure, telecommunications, or state-
linked contracts. In such contexts, national courts may adopt a conservative, sovereignty-oriented stance and prioritize domestic
institutional interests over international enforcement commitments (Born, 2021). Analytical scholarship suggests this tendency
often becomes pronounced where enforcement would impose substantial financial liability on the state or strategic domestic
entities; courts may then interpret public policy or arbitration agreement validity in an expansive manner (Born, 2021).

Practice-oriented materials likewise document examples in which courts have relied on notions akin to “economic public
policy” or “national interest” to restrict enforcement. Comparative discussion of Russian practice, for example, highlights
patterns in which public policy exceptions are deployed broadly, contributing to enforcement unpredictability (Fedorov, 2020;
Karabelnikov, 2006). Overall, the literature converges on the point that judicial protectionism—when inconsistent with
international enforcement obligations—raises refusal risk and can weaken the legal security expected by international investors
(Born, 2021; Karabelnikov, 2006).

17. Conclusion

The findings of this study demonstrate that arbitration within FIDIC contracts achieves maximum effectiveness when
implemented within a coherent, multi-tier contractual governance framework in which the roles of institutions such as the
Engineer and dispute boards are clearly structured and precisely defined. Through the staged mechanism extending from the
Engineer’s determination to final arbitration, FIDIC has developed a distinctive model for claims management and dispute
prevention. This model aligns closely with modern theories of contractual efficiency, incomplete contracting, and participatory
governance by emphasizing early intervention, technical evaluation, and gradual escalation rather than immediate adversarial
adjudication. The analysis shows that interim decisions issued by dispute boards play a decisive role not only in reducing the
financial and temporal costs of disputes but also in functioning as a practical equilibrium point between contracting parties,
preventing escalation and preserving project continuity.

At the same time, the sustainability of these advantages depends on several critical institutional conditions. The
independence and professional competence of dispute board members, clarification of the Engineer’s dual role to avoid
structural conflicts of interest, effective enforceability of interim decisions, and the existence of a judicial and arbitral
framework compatible with international standards all emerge as decisive factors influencing the success of FIDIC dispute
resolution mechanisms. Where these elements operate harmoniously, dispute resolution shifts from reactive conflict settlement
toward proactive project governance, transforming arbitration into the final safeguard rather than the primary instrument of
dispute management.

Within the Iranian legal system, however, a number of structural challenges limit the full realization of FIDIC’s potential.
Arbitration legislation has not kept pace with contemporary international developments, the legal status of FIDIC contractual
mechanisms remains insufficiently clarified, and interim dispute board decisions do not consistently receive adequate
recognition or enforcement. These deficiencies reduce predictability for international contractors and investors and weaken
confidence in contractual dispute resolution mechanisms. Consequently, meaningful reform requires modernization of
arbitration legislation, adoption of clear regulatory provisions concerning dispute boards, improvement of procedures
governing the appointment and oversight of project engineers, and alignment of enforcement practices with internationally
accepted standards governing arbitral awards.

Ultimately, this research suggests that the future effectiveness of arbitration under FIDIC depends upon an intelligent
integration of theory and practice. On one hand, modern theoretical frameworks provide essential guidance for designing
dispute resolution systems capable of managing uncertainty, balancing contractual interests, and minimizing transaction costs.
On the other hand, institutional capacity building and legislative reform are necessary to ensure impartial implementation and
effective enforcement of decisions. The convergence of these dimensions strengthens party confidence in dispute resolution
processes, enhances project governance, and reduces legal and investment risks in international construction and infrastructure

projects.
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